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NOTE AND COMMENT 



The Case of Bigelow v. Calumet and Hecla Mining Company et al., 
Involving the Question of the Control by One Corporation of a Com- 
peting Corporation. — A great deal of interest and no little difference of 
opinion was excited when Judge Knappen, of the United States District 
Court for the Western District of Michigan, decided that he would grant a 
temporary injunction in favor of A. S. Bigelow, President of the Osceola 
Consolidated Mining Company, against the Calumet and Hecla Mining Com- 
pany and others, to restrain them from voting the stock which they lawfully 
held in the Osceola Company, and such proxies as they had acquired from 
the Osceola stockholders. Bigelow v. Calumet and Hecla Mining Co. et al. 
(1907), — C. C, W. D. Mich., N. D. — , 155 Fed. Rep. 869. This interest 
extended not only to those in the copper mining industry, but to all who are 
watching with keen jealousy the march of the great corporations toward cen- 
tralization of ownership and management. Judge Knappen decided that the 
injunction should issue, and the cry went up, What right have the courts 
to disturb our vested rights? 

In the first place, what is such a definition of a monoply as would be 
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applicable to this case ? Such a definition may be framed as follows : Any 
combination of corporations whose tendency is to deprive the public of the 
advantages which flow from free competition in the production and sale of 
copper. It is not a defense to say that the price of the copper will not be 
affected, nor is it an answer to affirm that the restraint will be fair and rea- 
sonable. To quote the court in U. S. v. Coal Dealers' Association, 85 Fed. 
252: "It is therefore no defense of a contract or combination alleged to be 
in violation of the act (i. e., the Sherman Anti-Trust Act) to say that in 
view of all the circumstances and conditions the contract or combination 
imposes only a fair and reasonable restraint upon trade and commerce. The 
question is, does it impose any restraint whatever? If it does, no matter 
how little or reasonable it may be, it is within the prohibition * * * ; the clear 
and positive purpose of the statute must be understood to be that trade and 
commerce within the jurisdiction of the federal government shall be abso- 
lutely free and no contract or combination will be tolerated that impedes or 
restricts their natural flow and volume." Also see U. S. v. Hopkins, 82 Fed. 
529 ; U. S. v. Trans.-Mo. Freight Association, 166 U. S. 290 ; U. S. v. Mc An- 
drews & Forbes Co., 149 Fed. 823; U. S. v. Swift & Co., 122 Fed. 529; Dun- 
bar v. Am. Tel. and Tel. Co., 224 111. 9. Such a combination as described 
above may be effected by way of stock purchases and stock proxies. North- 
ern Securities Co. v. U. S., 193 U. S. 197; Davis v. A. Booth & Co., 131 Fed. 
31 (which latter case recognizes a distinction between cases of outright pur- 
chase and those of a combination of property and management). 

Having in mind this definition of a monopoly, the question {hen is, can 
such a monopoly be created in Lake Superior copper? In other words, can 
we distinguish the Lake Superior copper from the rest of the copper pro- 
duced throughout the country, so that we can narrow the field in which 
such a monopoly could be effected? The facts appearing from the opinion 
on this point are to the effect that lake copper is of a different quality from 
that produced elsewhere, having superior strength, ductility and conductivity, 
and that for certain purposes it is preferable to any other copper, the United 
States government, for instance, using it solely for the manufacture of its 
cartridge cases. Again, to narrow the field still further, the best grade of 
lake copper, known as "prime lake copper," has thus far been produced only 
by five companies in the following amounts annually: Calumet and 
Hecla 100,000,000 pounds, Osceola 18,000,000, Quincy 18,000,000, Tamarack 
10,000,000, and Wolverine 10,000,000. From these figures it is easily seen 
that by gaining control of the Osceola Company, the Calumet and Hecla 
would have, at least, a partial monopoly sufficient at any rate to raise the 
price of "prime lake copper," and sufficient to satisfy the definition of a 
monopoly above given. 

Allowing that the Calumet and Hecla would be creating a monopoly, as 
above described, by gaining control of the Osceola, what facts are there to 
show that it has done things that tend toward that end? Since 1905 the 
Calumet and Hecla Company has acquired interests in the following mines : 
Centennial, Allouez, La Salle, Gratiot, Manitou, Frontenac, Superior, and 
others, and, within a few months before the date fixed for the 1907 annual 
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meeting of the Osceola Company, quietly bought up a large amount of Osceola 
stock, the management of the Osceola Company knowing nothing of such 
purchase until February 20th (22 days before the proposed meeting), on 
which date 20,000 shares were transferred to the Calumet and Hecla Com- 
pany on the books of the Osceola Company. On the 21st day of February, 
1907, the Calumet and Hecla Mining Company caused to be sent out to the 
stockholders of the Osceola Company a letter which, although not quoted in 
the opinion, seems to be of enough interest to quote here, since it and the 
letter to Albert S. Bigelow, the complainant, show most clearly the intentions 
of the Calumet Company and were the primary causes of the complainant's 
asking for this injunction. 

"Calumet and Hecla Mining Company, 

12 Ashbukton Place. 

P. O. Box 3075. 

Boston, February 21, 1907. 

"To the Stockholders of the Osceola Consolidated Mining Company : 

"The Calumet and Hecla Mining Company, as the largest stockholder of 
the Osceola Consolidated Mining Company, asks for your proxies to be 
voted at the next annual meeting of the latter Company, to be held at Boston 
on Thursday, the 14th day of March, 1907. 

"Stockholders of the Osceola Consolidated Mining Company who may be 
willing to entrust the management of their Company to a Board of Directors, 
the majority of whom shall be selected from the following, Alexander Agas- 
siz, Francis L. Higginson, Francis W. Hunnewell, Quincy A. Shaw, Jr., 
Rodolphe L. Agassiz and James McNaughton, are requested to send their 
proxies to George A. Flagg, Treasurer, 12 Ashburton Place, Boston, appoint- 
ing Thomas L. Livermore, Rodolphe L. Agassiz and George A. Flagg. 

"By order of the Directors. 

(Signed) "A. Agassiz, President. 



"Blank proxies may be obtained at the office of the Calumet and Hecla 
Mining Company." 



The Calumet and Hecla Mining Company inclosed in said letter a form 
of proxy, which proxy reads as follows : 

"Know all Men by These Presents, That the undersigned stockholder 
in the Osceola Consolidated Mining Company does hereby irrevocably 
appoint Thomas L. Livermore, Rodolphe L. Agassiz and George A. Flagg, 

lawful attorneys, with power of substitution for and in 

name, together and singly, to vote upon any proposition 

submitted to and at the next annual meeting of the stockholders of said 
Osceola Consolidated Mining Company, or at any adjournment thereof, with 
all the powers I should possess if personally present 
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gives to each of said attorneys power to appoint a substitute or substitutes 
in his place with the powers above conferred, hereby revoking all previous 
proxies." 
1907. 



Witness : No. Shares. 



Please state number of shares owned. 

Mail to Geo. A. Flagg, Treasurer, 12 Ashburton Place, Boston, Mass." 
It is to be noted that the persons named in the proxy are the Vice-Presi- 
dent, the Secretary and Treasurer, and one of the Directors of the Calumet 
and Hecla Company, and, reading this proxy in connection with the letter 
sent out with it, it seems conclusive that the giving of such a proxy was 
practically giving it to the Calumet and Hecla Company and not to individ- 
uals in their private capacity. The letter to Mr. Bigelow, also written on 
February 21st, 1907, further tends to show the designs of the Calumet and 
Hecla Company. It follows : 

"Calumet and Hecla Mining Company, 
12 Ashburton Place. 
Alex. Agassiz, President, 
T. L. Livermore, Vice-President, 
Geo. A. Flagg, Sec. and Treas. 

Boston, February 21st, 1907. 
A. S. Bigelow, Esq., President 

Osceola Consolidated Mining Company, 
Sears Building, Boston, Mass. 
Dear Sir — In view of this Company having become the largest shareholder 
of record in the Osceola Consolidated Mining Company, and of our expecta- 
tion that we shall elect a majority of the directors at its annual meeting, 
March 14th next, we hereby request that until the annual meeting and the 
Board of Directors has been elected at the annual meeting no contract shall 
be entered into by the President, Directors or Agents of said Company in its 
behalf which, by its terms, is not to be performed entirely during the term 
of the present Board of Directors, especially contracts for the sale of the cop- 
per produced by the Company and for purchase of coal, contracts with rail- 
ways, contracts with mills or for the erection of mills, and contracts for the 
sale of lands. 

In case you, or the Directors, should think it necessary, for the best inter- 
ests of the Company, that any contract of longer duration than above specified 
should be entered into before the election of a new Board of Directors, we 
should be glad to confer with you on the subject, with a view to giving our 
assent if it should seem to us for the best interests of the shareholders. 

Yours Truly, 
(Signed) Calumet and Hecla Mining Company, 
By T. L. Livermore, Vice-President." 
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Granting that such a monopoly can be created in Lake Superior copper, 
and particularly in that grade known as "prime lake copper," and that the 
facts show that the Calumet and Hecla Company have taken steps and are 
about to take more that tend toward such a monopoly, the next question is, 
by what law such steps are declared illegal? The formation of a monopoly 
with a purpose of suppressing trade or commerce is unlawful at common law. 
Richardson v. Buhl, 77 Mich. 632; Hunt v. Riverside Co-operative Club, 140 
Mich. 548; Chesapeake & Ohio Fuel Co. v. U. S. r 115 Fed. 610. It is also 
unlawful under the Sherman Anti-Trust Act (U. S. Comp. Statute, 1901, p. 
3200). And this case comes directly under its provisions, since this act pre- 
vents all such combinations as directly affect the sale of products that are to 
cross state lines. U. S. v. Addyston Pipe & S. Co., 175 U. S. 211 ; Lowry v. 
Tile Mng. Assoc, 98 Fed. 817. It is, also, unlawful under the Public Acts of 
Mich., 1899, p. 409, No. 255, and also under the Supplementary and Declar- 
atory Act of 1905. 

We next come to the question as to whether the Calumet and Hecla Min- 
ing Company had any right at all to own stock in another mining corporation. 
The general rule is that in the absence of particular charter or statutory 
provisions one business corporation has no general or implied authority to 
acquire or hold stock in another such corporation, as an investment for spec- 
ulation or for the purpose of controlling or managing such corporation. 
Marshall on Corporations, p. 248, and cases cited ; Wilgus' Cases on Pri- 
vate Corporations, p. 1062. But the fact that the Michigan Mining Statute 
of 1905 (Publ. Acts Mich. 1905, p. 153, No. 105) gives one mining corpora- 
tion the power to purchase and own stocks in other mining corporations 
is invoked by the defense as making lawful the monopolistic control acquired 
by the Calumet and Hecla Company through such purchase. The question is 
then squarely put, whether a corporation can lawfully hold stock in another 
corporation and still not be allowed to vote that stock? Is this not depriving 
the owner of one of the elements of ownership? Is this not an interference 
with vested rights ? But Judge Knappen answers this question by saying that 
this statute must be read in connection with the avowed policy of the state, 
as expressed by its statutes; that the statute of 1899 is still in force, and 
that the same legislature which passed the statute of 1905 referred to above 
also passed the Act No. 329, p. 508, Acts 1905, "supplementary to, and declar- 
atory of," the anti-monopoly act of 1899. And, therefore, "the result," says 
Judge Knappen, "of these two statutes is that power was given to the Calu- 
met and Hecla Mining Company to purchase stock in the Osceola Company, 
but the right to exercise that power in violation of the anti-monopoly statutes 
of the state was not given." The conclusion is, therefore, that the Calumet 
and Hecla Company can own the stock, but cannot vote it as it chooses. No 
cases are cited directly on this point, but it is interesting to note that since 
this decision the case of Burrows v. Interborough Metropolitan Co. et al., 156 
Fed. Rep. 389, involving almost the same conditions, was decided in a like 
manner by the Circuit Court, S. D. New York, July 9th, 1907. In this case, 
briefly, the facts were that three companies controlling, respectively, the sur- 
face railways, the elevated railways and the subway railroads, transferred 
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their stock to the Interborough Metropolitan Company, the result being to 
destroy competition and create a monopoly in the business of the transpor- 
tation of passengers in the City of New York. Section 7 of the Stock Cor- 
porations Law of New York (Laws 1897, p. 313, c. 384) declared that com- 
binations were abolished, while Section 40 of the same law says that any 
stock corporation may purchase, acquire, hold and dispose of the stock of 
any other corporation. But District Judge Holt interpreted the statute as a 
whole to mean that : "Corporations were authorized by it to purchase, acquire 
and hold the stocks of other corporations, provided that they did not thereby 
combine for the creation of a monopoly or the unlawful restraint of trade, or 
for the prevention of competition in any necessary of life. So long as such 
acquisition did not create a monopoly or restrain trade, or prevent competition 
in any necessary of life, such a purpose was lawful; as soon as it did, it 
became unlawful." 

The question arose whether the bill for injunctive relief could be main- 
tained under the Federal Anti-Trust Act at the instance of Bigelow as a pri- 
vate party. The defense contended that such relief was expressly limited to 
suits brought at the instance pf the attorney-general. The Sherman Anti- 
Trust Act (U. S. Comp. Statutes 1901, p. 3200, § 4) reads as follows : "The 
several circuit courts of the United States are hereby invested with juris- 
diction to prevent and restrain violations of this act ; and it shall be the duty 
of the several district attorneys of the United States in their respective dis- 
tricts, under the direction of the attorney-general, to institute proceedings in 
equity to prevent and restrain such violations." It seems, as expressed in 
the opinion, that if the relief sought is asked by a private party solely under 
the Federal Anti-Trust Act it would be refused because not brought at the 
instance of the attorney-general. Pidcock v. Harrington, 64 Fed. 821 ; South- 
ern Indiana Express Co. v. U. S. Express Co., 88 Fed. 659; Metcalfe v. 
American School Furnishing Co., 108 Fed. 909. But if the private party 
seeks injunctive relief not only under the Sherman Anti-Trust Act, but also 
under the general equity jurisdiction of the court, he is entitled to such 
relief, although his suit was not brought at the instance of the attorney- 
general. In this case the court strengthens its opinion that relief should be 
granted because of the fact that the injury complained of was not one com- 
mon to the general public; that the complainant's remedy at law was inad- 
equate; that the jurisdiction was conferred by the diverse citizenship of the 
parties, and that the Federal Anti- Trust Act was intended to be highly rem- 
edial, and, therefore, not designed to cut off a party from his remedy in such 
a case as this. It would also seem that the argument might have been 
made that the general jurisdiction of the court was conferred upon the com- 
plainant by reason of the acts contemplated being a fraud on minority stock- 
holders, i. e., the majority stockholders were about to take an unfair advan- 
tage of their power. Foss v. Harbottle, 2 Hare 461 ; Dodge v. Woolsey, 18 
Howard, 59 U. S. 331 ; Howes v. Oakland, 104 U. S. 450; High on Injunc- 
tions, 4th Ed., § 1227. In Howes v. Oakland the court says : "We understand 
that doctrine to be that to enable a stockholder in a corporation to sustain in a 
court of equity, in his own name, a suit founded on a right of action existing 



486 MICHIGAN LAW REVIEW 

in the corporation itself, and in which the corporation itself is the appropri- 
ate plaintiff, there must exist as a foundation of the suit some action or 
threatened action of the managing board of directors or trustees of the cor- 
poration which is beyond the authority conferred on them by their charter 
or other source of organization — or where the majority of shareholders them- 
selves are oppressively and illegally pursuing a course in the name of the 
corporation, which is in violation of the right of the other shareholders, and 
which can only be restrained by the aid of a court of equity." 

An interesting question not decided by the court, but raised by the com- 
plainant in his bill, is whether the action of a corporation in securing and 
attempting to secure proxies from stockholders of another corporation to be 
voted at a meeting of the latter corporation by it or by its officers or repre- 
sentatives is ultra vires, illegal and void and contrary to the spirit of the 
common law, and of the statutes, state and federal, above set forth. The 
defendant denied that such action was ultra vires or illegal, and also that it as 
a corporation held such proxies, but that the same were to be voted by the 
individuals named in the proxies. Referring back, however, to the proxies 
set forth above and the letter which accompanied them, it would seem 
that such an answer was more or less of a subterfuge. No cases were 
cited for or against. We know that without authority by statutory pro- 
vision or otherwise it would be ultra vires for one corporation to hold stock 
in another corporation, and such is the general rule in the United States. 
By similar reasoning, why should it not be ultra vires for a corporation to 
secure proxies from stockholders of another corporation? Moreover, the 
enormous power conferred upon such corporations, if allowed so to do, would 
certainly seem to be against public policy. 

In conclusion it might be asked how much stock one corporation (which is 
permitted by its charter or by statute to hold stock in another) can own in 
a competing corporation before such holding can be said to be monopolistic in 
its tendency. This point was discussed by Judge Farmn Q. Ball in his 
opinion in the case of Fish et al. v. Union Pacific Railroad Company et al., 
delivered February 20th, 1908. After declaring that the Union Pacific and 
the Illinois Central were not parallel or competing lines, he went on to say : 
"Such is not the case here, — there has been no suppression of trade. There 
has been no monopoly. So far as the Union Pacific has gone it has not con- 
trol of either road. The effect of the argument is that if a corporation can- 
not lawfully acquire a majority of the stock of each of two competing roads, 
the direct result of which is to create a monopoly or to stifle competition, it 
cannot acquire any stock, say ten shares, in each of these roads. I do not 
think this is the law. In the subsequent case of Harriman v. Northern 
Securities Co., 197 U. S. 244, the court passed upon the disposition of the 
stock held by the Northern Securities Company. It refused to order the sale 
of the stock, which was the only logical thing to do if such holdings were 
absolutely void because of the financial distress arising from suddenly put- 
ting such great blocks of stock upon the public market. It refused to give the 
complainants the stock they, had put into the corporation, since that would 
give the Union Pacific a majority of the stock of the Northern Pacific, which 
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would be contrary to public policy. It did give, however, to the Union 
Pacific twenty-one per cent of the Northern Pacific and nineteen per cent of 
the stock of the Great Northern. It would not have made this distribution 
had it been contrary to the statutes of the United States or of public policy 
for one railroad to hold a minority of the stock of two competing railroads 
at one and the same time. The illegality of such purchases does not begin 
until the holding is great enough 'that by its necessary operation it tends to 
restrain' trade or to create a monopoly 'and to deprive the public of the 
advantages that flow from free competition.' " B. H: 



The Right of the Federal or a State Government to Maintain an 
Action for the Recovery of Taxes. — Statutes imposing taxes generally make 
special provisions for their collection, but, nevertheless, these provisions may 
fail to accomplish their purpose; again, a tax law may provide no specific 
method for the collection of the tax. Under either condition the question is 
at once suggested, whether or not a tax is a debt owing to the government 
which imposes it, the payment of which can be enforced by the ordinary 
remedies at law. Because of the necessity, in any governmental system, of 
obtaining taxes, the answer is of considerable importance. 

The question suggested was presented squarely to the Circuit Court of 
Appeals for the Eighth Circuit, in the recent case of United States v. Cham- 
berlin et al, 156 Fed. Rep. 881. The Act of Congress of June 13th, 1898, 
provided that on a deed conveying lands the purchaser, or other person at his 
direction, should place revenue stamps of a value in certain proportion to the 
amount of the consideration for the conveyance; certain penalties were speci- 
fied for failure to attach the required stamps. Defendant's testator conveyed 
certain lands, a consideration was expressed in the deed, and proper stamps 
for that sum were affixed to the deed. The government's petition alleges 
that the actual consideration was much greater than that expressed in the 
deed, and asks judgment for the stamp tax on the difference between the real 
and the expressed considerations. The court (Hook, J., dissenting) held 
that a tax is not a debt within the ordinary meaning of the term, nor in such 
sense that an action of indebitatus assumpsit may be maintained for its col- 
lection ; there being no express authority in the statute for such a proceeding, 
the means of enforcing payment of the tax are limited to the penal proceed- 
ings contained therein. 

The authorities on the proposition are in serious conflict. It is said in 
Cooley on Taxation, p. 18, that in general the conclusion has been reached 
that when the statute undertakes to provide remedies, and those given do not 
include an action at law, then a common law action for the recovery of the 
tax as a debt will not lie. The assessment of the tax, although it may defi- 
nitely establish a demand for the purposes of statutory collection, does not 
constitute a technical judgment; and taxes are not the result of contracts 
between parties, either express or implied. See Judson, Taxation, § 398. 

This theory is supported by the decisions in City of Camden v. Allen, 26 
N. J. Law 398; Packard v. Tisdale, 50 Me. 376; Andover & M. Tump. Corp. 



